
APPENDIX B

FEDERAL RULES OF EVIDENCE

HR 5463, 93d Cong. U
COMMENTS OF STANDING COMMITTEE ON

RULES OF PRACTICE AND PROCEDURE
AND ADVISORY COMMITTEE ON RULES
OF EVIDENCE ON AMENDMENTS PROPOSED
BY HOUSE SUBCOMMITTEE ON CRIMINAL
JUSTICE (Committee Print June 28, 1973)

On July 18 and 19, 1973 the standing Committee on

Rules of Practice and Procedure and the Advisory Committee

on Rules of Evidence of the Judicial Conference of the United

States met in joint session for the purpose of considering

amendments to the Federal Rules of Evidence proposed to be

incorporated in HR 5463, 93d Cong. by the House Subcommittee

on Criminal Justice (Committee Print June 28, 1973). The

two committees fully considered all of the proposed amendments

as well as the Subcommittee Notes in explanation of them and

agreed upon the following comments thereto:

RULE 104

(e) hlearing of jur v.--ltearings on the aminissihility (of t'Cifef ssiolls

slil i), :1ll e:s , I ) ,(,( idl( tvl olit ,,f tl1 ' n l i i jl . ItIta'ms

on other l)relimnlnarv matters shall be so ond(icte(l whel thle illt(ervqts
i Ofsuil l 'l'/(' tat -fI/-seel i'x fl,;/ ,, f , ,

The committees express no disagreement with the

proposed amendment to subdivision (c).



RULE 105

[ l\iile 1' it .>lilill ,l iu i ji a 'Xid ( rninijienlilt bty t onn yJ |

flet IhI clu-it, if tIe eN .dcii tI z rgniments of Co lIiI l, t he jIIdge
lli:i \ lijl an s ~lii i : i ti: I S I I ' 1O lte Iv i(lI elIInc it Ini ent to t I I'

jill't 1ljoll 11 wizlt of tl vvdillri m(i th, cre(hI I I I f tohe wit-
if he althi int iets the j v I ht tlhev are to (letorinine for them-

'-ex {II te we lAIi i f tIlhe N i(tvn(e(e::il~ t1e iteihit to be gi'\ en to the \wit-
lie--' ii iol thlt hi'v ore-( not hou nil 1by tl1w jPiulegi' smiiirnation or

(,() rII wi .lt '3

The committees are unable to agree with the proposal K
to delete this rule. It is believed to embody a constitutional H
mandate, Capital Traction Co. v. Hof, 174 U.S. 1 (1899), which K

it is useful to set forth in these rules. Since the rules

are to be enacted by the Congress, considerations of whether

the matter involves procedure or evidence are lacking in

importance. Incorporating the principle in these rules is

simpler than amending both the Civil and Criminal Rules.

RULE 201

Ibile nl. .11(i Wmal INot Ice [of .\A d 'iI(aIIcat't i Fzk]

(t o) Scol'i of ille.---'Tlis rulth' Io'els only j i(licia I not ice of
0(lfi(ict iv hacts.]

[ (l)]( ) Nioils(i of farts.-A juiiicialv noticed faet noust be one
t1iit s"IIljeit to re:Vol1:l1le ihispite in t0ilt it, is either (1 ) gmevl'rafyi
knonii withinilI tlhe tel itoiri:l jilrisliitioii of tile trial comrt or (2) rae-
taIdle of ;I(mill ti- aI z II tIl dlt(etlili tit ion 1y resort to so ureps whose

1t- 11r:w canni-t TeonablyhlV be questioned(.
(kC)]( h) Wheni dliscretiona ry.-A jtiilg(e or court mia take judicial

notiie. whether l req uiest'd o01 not .
[fIi)] r) When 11n1lndatorv.- A jiuidfe or court shall takle judicial

niotice if re(iiieste(l bv n prty 31 rdl siil)l)lie(l with the neressarv in-
Formtilton.

C[(e1](d) ( )pjixiltnitv to le lenril.-.A rpirty isentitled upontimely
re :iiit to 1ii lipim iliItY to hIe heii(l ns to the proprietY of taking
juidicial notice an(d tii tenor of the il:itter not iced. Tn the absence of

hil.or notifilntion. the reqiuelt niaY ihe malile after ju(Iirial notice has
been tiken.
[ (f)](e) Tiniw of tn hi n olii it e.-- .11diciil notirte myN be taken oit.

'IniiV ztnLre of tiw' iroiceid(ling.
(g) Ilnstriiitingl julrl'.-'Ihe judg( shall instruct the jurY to accept

es ISiutl iniv'd anv facts judicially notice(i.]
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The committees are sympathetic to the. Subcommittee's

dissatisfaction with the term "adjudicative0 " It is believed,

however, that a basic and Jurundamental difference exists between

the historical facts of the particular litigation and social,

economic, and scientific data that enter into the lawmaking

process, whether by legislature or courts. The former have

always been thought to demand a high measure of certainty,

while the latter have been treated on the same basis of in-

formality as has governed ascertainment of what the law

generally is or ought to be. The deletion of subdivision

(a) of the rule would leave both kinds of facts equally

subject to the very narrow confines of subdivision (b), a

situation in which the judicial system could scarcely function.

See, for example, the Hawkins case, discussed in the Advisory

Committee's Note, as an illustration of the liberality

traditionally found with respect to judicial notice of

"legislative" facts. The charge imposed upon the judiciary

by proposed amended Rule 501, to interpret the commc:l law

in the light of reason and experience, wvould face a virtually

insurmountable obstacle in the amendment. The committees

suggest a return to the language of the Preliminary Draft

of 1969, with some amendment, so that subdivision (a) would

read: "This rule governs judicial notice of facts in issue

or facts from which they may be inferred. It does not govern

judicial notice of matters of law." The expression "matters

of law" is sufficiently broad to encompass "legislative

history, discussions by learned writers in treatises and

law reviews, materials that contain controversial economic
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and social facts or findings or that indicate contemporary

opinion, and similar materials." Cal. Ev. Code 1965, §450,

Comment. The rule would not, of course, bar the judiciary

from considering such matters when appropriate but would

simply free them from the restraints of the rule.

The committees believe that subdivision (g) should

be retained for the reasons set forth in the Advisory 
Committee's

Note. The objection taken in the Subcommittee Note is believed

to be met by the provisions of subdivision (e) of the rule; if

at any time counsel has evidence showing that a judicially

noticed matter is subject to reasonable dispute, the judge

can take appropriate remedial measures as in other situations

where he determines that an earlier ruling was erroneous 
in

light of subsequent developments.

RULE 301

Rile 301. Presuinptions in 0;,neal ;, ( ;ri, .1 r/hnix

In all rivil E(cseJ61 t;rnx InOt It Iivir it flOil ol ci I .I .v Ac of
C'ngress or by these riules a prvsilliml)tion il; )fISI(S on the party ftgn inst
wlioin it is directed tlie burden of proving tit tile Ilonlexistelicee of tile
presumned fact is more probable thlan its exist e ne.

The substitution of "civil actions" may have the

unintended effect of excluding proceedings and cases in

bankruptcy from the application of the rule. Proceedings

in bankruptcy are not regarded as "actions" and the civil

rules which do apply to civil actions, do not apply to

bankruptcy proceedings except as made applicable by the

bankruptcy rules. Compare Evidence Rule 1101(b), which
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distinguishes between civil actions and proceedings and

cases under the Bankruptcy Act.

RULE 302

Rule 302. Applicability of State Lawv in Civil [('asesl] Adionm'

In civil actions, the effect of a presumption respecting a fact which
is an element of a v inim or d(lferlse as to w Icli State law SIpI)l ies tile
rule, of decision is determined in accordance with State law.

The caption should be restored and the text amended

to read "cases" in lieu of "actions." In this instance the

text of Rule 302 as transmitted to the Congress is in error.

See comment to Rule 301, above.

RULE 303

[Rule 303. Presumptions in Criminal Cases

[(a) Scope.--Except as otlier%% ise provided by Act of Congress. iln
criminal cases, presumptions against an accused(, recognized at com-
mon law or created by statute, including statutory provisions that
certain facts are prima facie evidence of other facts or of guilt, are
governed by this rule.

[(b) Suf)rnission to jnry.-The judge is not authorized to dire.t the
jury to find a presumed fact against the accused. When the presumed
fact establishes guilt or is an element of the offense or negatives a
defense, the judge may submit the question of guilt or of the existence
of the presumed fact to the jur. if, but only if, a reasonable juror on
the evidenice as v whole. including the evidence of the basic facts,
could find guilt or the presunmed fact beyond a reasonable doubt.
Wh'hIn the presumed fact has a lesrer effect. its existence may be sub-
initte'l to the jury if the basic facts are supported by substantial
evi'dence, or are otherwise established. unless the evidence as a whole
nu egativc the existence of the presumed fact.

E(c) Inst ructing the jurv.--I'lienever the existence of a presumed
fact against the accused is submitted to the jliry, the judge shall give
an instruction that the law declares that the jury may regard the basic
fa: ts ax sufficielt evidence ol the presurnmd fact but do not require
it to (do so. Tn addition, it thI i *8-suied fact ebtsablishes guilt or is
an element of the offense or n'a.Lives a defense, the judge shall in-
struct the jury that its existencer nust, on all the evidence, be proved
beyond a reasonable doubt.]

Subcommittee Nett'

IUIleP W;I; W14 fletittl(I sin(e the subject of prerumptioni ,n 'rnmnul
1-., i. dealt %klb hii the Iirixoutmd of the Brown CornnmHsoil uind ; 1

reviv~e thar e riminai code The Subcomni ttep determlni~l t) cnsidder
M,, h- i-,pn the rvmiroe of itm Rtudy or the.i i-ropomai, 'ommmitintg later
t hi ('oan, resi-
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The committees recognize that the decision to defer

consideration represents a legislative procedural determination.

RULE 402

hl]i' 402. Releanat Evilence Generally Admissible; Irrelevant
Evidence Inadmissible

.\l rele, Mt 'Viderce is admissible,except aotherwvisprovided by
flit' Corn't lit ion of thel United States, by Act of Congress, by these
ruls, oi I)w other rlotes [adopted] pre8cribed by the Supreme Court
puir.'kuavt to stalutory authority. Evidence which is not relevant is not
adm issible .

The committees express no disagreement with the

language of the amendment.

RULE 404

(liI ( T lt i' irit, i Os l 01 :or cts.-Ev itlk'nic o*f of lleI (c i li,|
I iiii;lo-. or :vtK is mot mtilioisiliv to P)r"'( tinl tfiaaiter of a jw,(,Itl

in orditr tO Fliv thlat l,(i uctIe( ill I-oforinitv tylit( l liis sub-
I -| \ h'Mil I I to i\<Iidi II lt' (,\ ilidnt'( c \\ Inv I n ot r r' d] // all .f un,'-

/'#'!'i l, / for otit(er IpT-i)o'(s. Hli t; l'- ito ('It' Illotlki'. (il-
Intrl itmitiv. ijitviltI &'jittmtioit. rpl;, ~iiowletdg. i(tIettit, or tl)sence
'if init0 :i'; )Ii al' 1 mult.

The committees express no disagreement with the

amendment to subdivision (b).

RULE 405

(b) Sperifi' insf i ist of rouidizet.- In eass nl which eltaact t(r oir
:tit of * litt: i ' of ;i person is nio essential (lemwlt of n *'Ilargi

cialiltlt or f'vse. or ipo)f mmI.N :tlso be mld' of -iJti' if'itj itls;taeiz of II'
conduc t.

Stil,qimtmittlt i Nitu-

T1, xlw .^wmls mbX1.V(( zldizliiixim (1,1 ;Il pr.|p.Xrv1 1) the( C'c.m1
ii tmii iliii ' ie fic ftc riiilanilin tIh:tt tihe Rlle mjppli ')ll"' i ti l ; in honc rel.

1)1IIi rFimie- 'litl;m 11t, m aN ierm' chnr't-ter is trul. tini i-Il'l ill tile va-l'

The committees agree with the interpretation of

subdivision (b) set forth in the Subcommittee Note.
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RULE 501

( klAiI .. I'-. ntliii xs0 ityiiiiil.{ )]1X '1x r'io (: (,.t~gt, ti Itt1'

strutes .r p))oi(le(i d ) Lv At uf ( 'ongress. and excel)t n', 1p wi'l(vi in t,-wse
le'- or in out lnr rIjies n(dolpt'd(l 1, tIre Suprinrllo (oll. Iil ,,rsen lits a

1-rivilt'gf to:
I ) IReflist to I)p n \\ it in es, or
( ' ke fnse to (fis)o s :111 v noartltr: or

(3) i1i'fiise tto proultii iniit oIbj orP w' itilr(ri-

I ) Preven . i , ot0lie from ,, ii_, , : il , itne(sso1l{ 9 fjlr Al ci-11-:N1 1110l-
ti'e (11 JIo((IIwiri'! tuvi ol('ri rot )Ii' xx it i ll.]

, ,/,,,,, {, ,,,,1 ,,, w.,,.,,.' /,, to w l " , , ., I ,, I

u le t wtth t;1,e n gv privilege by
t /,//Z} , {;w , IRS' tts' 0 W'/,;, /1 S9/7t/I-~ 2 l/// 1 , ,,,1 ,,S'/

Believing that privileges in the federal courts

shouldl be uniform and governed by federal law, the committees

are unable to concur -with the treatment given privilege by

the Subcommittee. While Rules 502-513 if enacted as pre-

scribed by the Court would no doubt make for uniformity in

criminal prosecutions, federal question cases, and generally

in bankruptcy, the proposed amendment injects an element of doubt.

Experience under Rule G6 of the Criminal Rules offers small

encouragement for the evolution of a comprehensive and uniform

scheme of privileges through the decision-making process. It is

hoped that the Subcommitt'ee considers its general approach to

privileges no more than a temporary expedient and proposes to

return to the subject. -

For the reasons set forth in the Advisory Committee's

No-e to Rule 501, the committees are also unable to agree with
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the amendment's particularized treatment of privileges in

diversity cases. In brief, the amendment would leave privileges

created by State law in the peculiar posture of being effective

in diversity cases but ineffective in other federal cases,

notably in criminal cases which undoubtedly lie in the area

of greatest sensitivity. With these privileges thus rendered

largely illusory, their limited recognition is explainable

only in terms of possible impact on the outcome of litigation,

a result which has been rejected generally elsewhere in the

federal procedural field.

RULE 601

Rit 1 Gi. (Geiieral utl, of CoumnpetenrYc

'ivel -N 1)z r Nol is (clrIIpetelit. to 1)v tia witmn's (vxc, pt as otherwise
pi-ovided( inl tile-e itiles. IlHoweer. in rivil ({bit oux wil resp)ect to a
claim or defenv ax to I i) crI tqte law atr l;a'.v t,"t rql" of de",s1on.
the competencqi of a witmi'es 8hall he deterrniatd in arcordance with
S3tWt(' lrmW.

The committees are unable to concur in the amendment.

Rules governing the competency of witnesses are essentially

legal formulations of credibility, and credibility seems

undeniably to be a matter of procedure. To the extent that

they are designed to affect outcome, the same is true of

procedural provisions generally. The Erie argument thus

fails to convince. Moreover, the amendment applies all State

rules of competency, not merely those found in the Dead Man's Acts.

In this respect it goes beyond the expressions received by the

Advisory Committee.
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A nationwide study of Dead Man's Acts was made for

the Advisory Committee. While the study disclosed wide ad-

herence to the philosophy that the estates of decedents ought

to be protected against legal attacks based on perjured testimony,

the implementation of this sentiment assumed so great a variety

of forms as to lead inescapably to the conclusion that failure

is a foregone conclusion. The study was too extended to permit

its inclusion in the Advisory Committee's Note, but it has j
been made available to the Subcommittee. The committees believe

that any encouragement of the perpetuation of this remnant of

the common law rule of incompetency of parties and interested

persons is a disservice to the law of evidence.

Note should also be takln of the fact that the amend-

ment is a step backward from present Civil Rule 43(a), which

would be supplanted.

RULE 606

(h) I iiijii i . I 11(lity of ver(lhIt ('1 ii(lictineit.--- Upon an
ilqlilil\ litto the 'iI i,1t oit i i \ Cit 0t1 Jo i u t: i.il im 10 IHH V iot
test i f [:t[ I liv II\- utte oi ot.c it it 1 II iing (luiring the course of -

'I)n( 'Ill'v\ ' 4'. )li t ,ill- 01 IA,] t. t ' , '.%ql tll. (il' t of anytliiingr upon
ti i(1 .10 \ oullt 1(2 H11, lH r i(HilldiA1 . iifl0lltiiIlg hing to lSSent

!1I1(TQZ1 :<< III V Ilf-ftlo l tilere\ \ ]tit [e(-.x ,)r tl: it 1 atl ,.l filll\ testif".oi
th (IpI-1 1t \\ hvlli (xi* taiw(oiis Tpivl(liti;l ilfforillItioll as irnlrop-
llv bri 'I t o t i 0 pi y -s att(oiitlon n1 r ;I het-livi 111W O iltslide influence

\\~nsit~+X~; ,l }0 t -ohem-l)>l lii)nn}:y' m-oYJ itlr N('IDr:1.V llismftihl~vit
''*ii 1 iji 1(le;O l.f lii:ifLltmit 1) I11iii)0 coilc(Y j iur:o] . l Noitm :Ihvoulit wi-llell

I, (s(libl l 1,, ' cIlt 1,,1,, froml 710±~iil] /lltl.;((,islq U~ 'ItI' ( s / o / ^

'I ,/ 1%voil i ei ]w "I I fur / ' Ren 1",''.1""'

While the committees are satisfied 'With subdivision

(b) as transmitted to the Congress, the difference between it

and the amendment is believed not to be great enough to warrant

disagreement with the amendment.
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RULE 608

I I wt IIi , I. H ! I,, of vo I( II ",t,, -I II inlst:111r i s (d{ tlic oil
d1lis tI ,| ;\tl e ..N forl Owi pl~tlrpo().� o ; k:ackj Rill , vII~lpp ltilli,_ llin
,tilililit I t\. .d if' , li ballt - iittioti of r lit!e i.~ j,(0\ 0i1(I pi rille (6O(.).
1 1to IV o I i ,1 (1\ i I' hY INt f i t'sIV (o\ it t If o ,N !11;1 \l, IfIo X] ( N I'I .t i 1 /,/I

/ , 1:(, ' ,I' O I,, -,, If / pi r/, n I\-( i , (I f f fu/ It 1 u1 II I.' - f ot 1 It It, .1L 'lS

[: 11,. I lII ) I II.! t II t as . A, wa vII et' i Ito ()II (p I v le e IIIi slt slf-in (-
I, I lIit 11, V- t liItlI !' I itI-(, 1 with aellspecil:ltI to f a Xttet wh It o t Ia t oni(lyF

Te, 1 committe xrs no disagreementllifwitntss]he
amendmen to subdiviio n /I1.V8 ob) .III/? 1, m. or ( on rb .n I i q

i/iI /' itif I I ! :I 1tIl~ltdt't It. Idc o 1f11 I ;f f o nvicto ofIr ?rimetr8s

,vtit'---'. Pt} tliii-i' t,. i, I /lie ltci.s/ it eing c(ixitit' tif a rm is trnsisfled.
Tl'1, Iw-;< .,1 t(>illOIiVion, \dietller ly anl acciisv(] oi- ly any othler

li, Ilt I tI Is. ifot Opiert tue (s 'I w os f p is rigiv(ge d gatillst imelf-ion-
rimiilll iin ltoll wi' Oxfllil t' itl ilTr tes 1eet to ttoe swvhitlis lieh elate only

The committees express no disagreement nwith the

a(endment to subdivisi.on (b).

RULE 609

(1 ll,, TTnt lemi. -n nt b! Eivi(lde ofConviction underthis rf iCrimo

(:I) ( icsiwe illrio- For n e- titan lten tear has rlap(lsielincv of tn
wilt -' .t i. ' dvi n c't fint / lip lit' hetn eonxtivt(t l of a fioliP is o lntissil)ke
[If 1t it-ilv fif[llv If limn (rec) en s convicltlaon bv teextir nt imnrisoft-

li. i i 'I' i j) t ile. ittoh(fat (lisiiotneq v nr fif lt e etaturuedi*it i reglrwi-
! f the unisilinet tll. oi (2) th, f ir e pimi8s thne by lerath *,,
;111Jw io9/1InIC0 ;1 )l (,rrpv~q. of (m~r7 Y/p/r 1/7.1r )- t7hr 7awz 1ind,,;7 wh/trh lip 7ran,?

7j,, o1 ,- iti t' ahijtlthittio7s-E vaidnr of th'e of jvIeirr of the rortairctions

(1etle'Ilniv limit. -- vi(Hinder ti r 'Fite jude this role iS not
Ani/siln /i If l povrio i( of nlnce tofan juen iers has (ddationd since ilte

,t , -,/,,;Pt;iI 01 o {i til,1s leln:se of ther ityu-'c; frolxl (collfilvlivl}( t
ot luetO ta thel at'cunist't if cnvic -in, oin thr expiration of tile

pt Ilodl (-1 hI,i p,:rl.e. p)lolnItioll. ol. ';iflfellves --min te(I (1r inilmlsedl With
jp- !et to 111, 11)(Ist rritcoml-Irtionl], alih-lis tire later *flate.

(d) ,I~lxeli( jti~li(-atioi,,s.-I4vi(ten(-e, of julvenile adjitidications is
-t(n~Iltrllv not admiwsiible, iiiier this rnle. Thie j6idge mayl, howp\ere, in
/1/ I i0}M;nl iws I alInlow\ vVi~ence of a juvenile adjnudication or' a wvitness
othaer thanl the ar cusred if conviection of the offense wvoul(1 be- a(Ilmissible,
to t it;lir tiln itred iiilitV of an a(lult and the jud(ge is satisfied that ad-
MISSiol III (IN iden't' is necessary for a fair determination of the issue
*fC guilt or itliloitellC
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The committees express no disagreement with the

amendments tc subdivisions (a), (b), and (d). Attention is, V

however, directed to a possible ambiguity in subdivision (a)

with regard to whether the "unless" clause applies to both

categories of crime or only to those in category (2). The

problem could be avoided by reversing the two numbered 
cate-

gories, thus conforming clearly with the meaning expressed

in the Subcommittee Note.

RULE 611 K

(ii) -I w L of tin-'- \:,illln:I(l oll- -[A \ itiles-4 Ila y he cros i(-IX-

(c I ;l i,, it, llg 1 iiete l1\ :lilt tI wl\- inS.l e i lstilS shoul e t il lile , v(4 eld-

li .(Ij IIt IeIliht ciat s ,l (If t it I jexcIdp a li iY iit c ros -(x~iin i t le-

Wnil +ith regardzt ton testifiei to O(l b)irt e colleirtioll

affirm 1 Ithe trea)Ptmet ( I~ of' scp i roseaiaio3 e ot

in r,).\ the ,,,,i,, //'i hrul astra 7nsi ;ted to th Clonr xess buert rn, Iecognizr therf
;'ll 11;/1/,;l M//) ;,,l1,dh f tltiql/ thc e / t-de;7)X/tY of thf, w/'tneqq.S Thp!

existence of,, a substantial divisiot on of op inion inal t

/tn tttfrI'. ,/ if on} Si ( t .,1, ir iell.
(W) elgain d qetiOi. tosubdivinestlons sion no)t se tshe o me on

thoe direc t ex:11nlinuitiol ,,r ., Witinoss e xcept as; bovle nle(ce s-.1rv to (le-i
v( lol) lli to Ktiniollv. ( )r~filuinlril leallingr questionis shlould b~e pe(rillittedl-

On(roII t.nl(11 :lwlnlixi C (Ises a1( t i/x a m;rty i~ v Ititledl to c'Ill:--

Rlul vll . ness'(litifid with 111i1tC/ avslee partybove.
:1(1d Ilntil rogmt .b) I lvslieg Tuestioems.

IWith regard to subdivision (b), the committees re--

affirm the treatment of scope oi cross-examination set forth

in the rule as transmitted to the Congress but recognize the

existence of a substantial division of opinion in the profession.

With'regard to subdivision (c), see the comment on

Rule " (01, above.

RIJLE 612

Rvule 612 . Wlriting ITsedl To Refresbl Memory

Excmlt :IS otilvi-ise p~rovidled inl crimlindl proceedings lvy section
:.)150 of title 1S, Unitedl S9tites (Code, if at witness IlS(s it writing to

rvfnrssi lit- inviniorV for tile purplose of testifying, [eitiler before orr
ldlilv to'fifvinlg] e;!her

(1) 7Whtile textifyJing, or
2 ) , jolr ti xtijq/;ny i/the court in ts8 diRfretion determines it

;nee.sar1/ iln the ;0t, (-fts of jimtife,
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l~~~~~~~~~~~~~~~~~~~~~~~~~ ) I I 1 . (l l t It I it lll\b-

1,>owi ML. -. ~llet li. 10la>Rz.ll~( the( III()(s Ivo tll, filld to-[c

IIItdtil .' iI, ( v elo-(' j)itiilS, NNi o s 1j 1ell 1W to tli(' tl"itilnOriv

of flit w\it,,ss. If it i-, ( ,iii tlilat the writinfg contfiis msatiteris iino

I o :1 t t i 1} 1v 1; IlIult ti- of () illg' te;Stil-iotll y.t t im( jll'p"<11:li '5:1 lil' '

tHe writl jogr iln caniena, xecise any' piortions not so related1. ai d ordrer

tleli i\ '11 1 li It in:uitti to the pilnity entitle(I thereto. Any portion

it1\16r hih' ti )I )ojei('v1 Mtll" zi'h ll Ibo jii('S('iU ( i an l la(lde 1\ Ailalble to tlhe,

ij~i'lltt, 'li I ii tl' I \tlit of :ilil al)Il. If a wi'iting is iiot xiodmicetr

,t, 'le.lit ,,il otii lit tiitlO'i litd l(r tihs rille. the jillige still make

:iil\V ilti' jil-tire l'' ql0liln'o. o'hivpt th'at ill ciitninl rw'os wh'1wii tIt'

ti i-st, it 'I t I',ts iutl to i'0flhI)lv. t e or(lhle shiall lbe Oil( striking the

tt~liltl ~I\ b, if thi, ItIAl'sX ill 111-n(IISC('Vtioll (letevilllilirstlin HII l Inltelet

The committees recognize that resistance has been

encountered with regard to the treatment of documents consulted

by a witness prior to taking the stand in the rule as trans- i

mitted to the Congress. The amendment appears to be an r

acceptable compromise of the competing interests at stake,

and the committees express no disagreement with it.

RULE 801

(,I) Stelet elits whliich are not hearsay .- A statement is not heairsay
If--

(l) Pi' ior statement by witness.-The declarant testifies at the

tnial or het(ing anl is subject to cross-examination concerning

thv stat(-it nt. ul the sta einent is (. ') inconsistenti vith lis test i-

iiolvN. o;r ( 1) consistent with his testimony and is offered to rebuit

an expr(ess or implie(d charge against him of recent fabrication or

improper influzence or motive, or (C) one of identification of a

person iia(e ai fter p-rcL tiving him: Thoc d. That a prior Theon-

,o;RftrO t xtit( 01nt 1oW )(crr ('7als/e ( A ) 8hal7 not he adiniis8,hle a

proof of Mle' f(Its .9ktattl (0le.w.s' it iI'18 ( Ten timer oath and 8ui-

jert Io M/ie pernltyf p e'tiry eat a trial/ or /ieairiq or it7 a tleposi-

;oln o1), lr fore aI .Irtt rl /U,!//; of'

The amendment would virtually destroy the utility

of clause (d)(l)(A), which allows prior inconsistent 
state-

ments to be used as substantive evidence. The instances in

which the rule as proposed to be amended would 
operate would

be relatively few in number, because, the prior statement

having been made under oath, the threat of a perjury charge

vould make it highly unlikely that the witness would subsequentlyK.*

relate a different story on the stand, again under oath. The

problem area consists of cases in which the prior statement
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was not under oath, and a rule which fails to encompass

those cases is of slight practical significance.

The first of the two justifications given for the

amendment. in the Subcommittee Note is that "unlike in other

situations, there can be no dispute as to whether the prior

statement was made." The underlying assumption appears to

be that some factor is present with regard to prior incon-

sistent statements that requires an extraordinarily high

degree of assurance that the statement was in fact made. The

nature of this factor is not, however, explained. Presumably

the assurance would take the form of a written transcript of

testimony, yet the amendment requires none, and it is well

established under existing law that former testimony may be

proved by the testimony of any person who was present and

heard it given. Indeed, many out-of-court statements are

now admissible without any requirement that they be in writing.

Among them are admissions, including confessions, spontaneous

utterances, statements for purposes of diagnosis or treatment,

declaration of pedigree, reputation of various kinds, dying

declarations, and declarat-ins against interest, as well as

former testimony.

The second justification given in the Subcommittee

Note for the amendment is that "the context of a formal

proceeding and an oath provide firm additional assurances of

the reliability of the statement." The premise of the rule

as transmitted to the Congress is that sufficient assurances
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are already present in the circumstances, without the addition

of the further highly limiting provisions of the amendment. If

the premise of the amendment is that a statement not made under

penalty of perjury is insufficient standing alone to support

a conviction and ought therefore not to be admitted, a con-

fusion between the distinct concepts of sufficiency and ad-

missihility is present. If every item of evidence were re-

quired to be sufficient to sustain a verdict in order to be

admissible, few items, particularly of circumstantial evidence,

would ever be admitted. No one claims that this is so. See

Advisory Committee's Note to Rule 401. Moreover, of the many

kinds of hearsay admitted in evidence, only one, former

testimony, is given under oath.

Prior to its action in prescribing the rule, the

Supreme Court had occasion to examine a similar provision

in the California Evidence Code. While the specific issue

before the Court was whether the provision violated the con-

stitutional right of confrontation, the Court's treatment

of that question is equally applicable to the question whether

a rule of this kind represents a wise approach to the problems

of hearsay as a matter of policy. The Court said:

... Confrontation: (1) insures that the witness
will give his statements under oath-thus impressing him
with the seriousness of the matter and guarding against the
lie by the possibility of a penalty for perjury; (2) forces
the witness to submit to cross-examination, the "greatest
legal engine ever invented for the discovery of truth"; 11

5 lWigmore §1367.

-14-
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(3) permits hlie jury that is to decide the defendant's
fate to observe the demeanor of the witness in ma1'ing his state-
rnent, thus aiding the jury i1n assessing his credibility.

It is, of course, true that the out-of-court state-
ment may have been made under circumstances subject to none of
these protections. But if the declarant is present and tes-
tifying at trial, the out-of-court statement for all practical
purposes regains most of the lost protections. If the witness
admits the prior statement is his, or if there is other evidence
to show the statement is his, the danger of faulty reproduction
is negligible and the jury can be confident that it has before
it two conflicting statements by the same witness. Thus, as
far as the oath is concerned, the witness must now affirm, deny,
or qualify the truth of the prior statement under the penalty
of perjury; indeed, the very fact that the prior statement was
not given under a similar circumstance may become the witness'
explanation for its inaccuracy-an explanation a jury may be
expected to understand and take into account in deciding which,
if either, of the statements represents the truth.

Second, the inability to cross-examine the witness
at the time he made his prior statement cannot easily be shown
to be of crucial significance as long as the defendant is
assured of full and effective cross-examination at the time
of trial. The most successful cross-examination at the time
the prior statement was made could hardly hope to accomplish
more than has already been accomplished by the fact that the
witness is now telling a different, inconsistent story, and-
in this case-one that is favorable to the defendant. We
cannot share the California Supreme Court's view that belated
cross-examination can never serve as a constitutionally adequate
substitute for cross-examination contemporaneous with the
original statement. The main danger in substituting subsequent
for timely cross-examination seems to lie in the possibility
that the witness' "[f]alse testimony is apt to harden and be-
come unyielding to the blows of truth in proportion as the
witness has opportunity for reconsideration and influence by
the suggestion of others, whose interest may be, and often is,
to maintain falsehood rather than truth." State v. Saporen,
205 Minn. 358, 362, 285 N.W. 898, 901 (1939). TYhat danger,
however, disappears when the witness has changed his testimony
so that, far from'hardening;' his prior statement has softened
to the point where he now repudiates it. 12

12 See Comment, Substantive Use of Extrajudicial
Statements of Witnesses Under the Proposed Federal Rules
of Evidence, 4 U.Rich.L.Rev.ll0, 117-118 (1969); 82
Harv.L.Rev.475 n.16 (1968).
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The defendant's task in cross-examination is, of
course, no longer identical to the task that he would have
faced if the witness had not Changed his story and hence had
to be examined as a "hostile" witrness giving evidence for
the prosecution. This difference, however, far from lessening,
may actually enhance the defendant's ability to attack the

prior statement. For the witness, favorable to the defendant,
should be more than willing to give the usual suggested ex-
planations for the inaccuracy of his prior statement, such
as faulty perception or undue haste in recounting the event.
Under such circumstances, the defendant is not likely to be
hampered in effectively attacking the prior statement, solely

because his attack comes later in time.

Similar reasons lead us to discount as a constitutional

matter the fact that the jury at trial is foreclosed from
viewing the declarant's demeanor when he first made his out-
of-court statement. The witness who now relates a different
story about the events in question must necessarily assume a

position as to the truth value of his prior statement, thus

giving the jury a chance to observe and evaluate his demeanor
as he either disavows or qualifies his earlier statement. The
jury is alerted by the inconsistency in the stories, and its
attention is sharply focused on determining either that one
of the stories reflects the truth or that the witness who has
apparently lied once, is simply too lacking in credibility to
warrant its believing either story. The defendant's confrontation
rights are not violated, even though some demeanor evidence
that would have been relevant in resolving this credibility
issue is forever lost.

It may be true that a jury would be in a better
position to evaluate the truth of the prior statement if it

could somehow be whisked magically back in time to witness
a gruelling cross-examination of the declarant as he first
gives his statement. But the question as we see it must be
not whether one can somehow imagine the jury in "a better
position," but whether subsequent cross-examination at the
defendant's trial will still afford the trier of fact a
satisfactory basis for evaluating the truthlSf the prior
statement. On that issue, neither evidence nor reason

13
The California Supreme Court in its earlier

decision on this issue stated that "[t]his practical
truth [the importance of immediate cross-examinationl
is daily verified by trial lawyers, not one of whom
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13 con'd

would willingly postpone to both a later date and a
different forum his right to cross-examine a witness
against his client." Peoplc v. Johnson, 68 Cal. 2d
646, 655, 441 P.2d 111 19IT ), cert. denied, 393
U.S. 1051 (1969). The citations that follow this
sentence are to books on trial practice that shed little
empirical light on the actual comparative effectiveness
of subsequent, as opposed to timely, cross-examination.
As the text suggests, where the witness has changed
his story at trial to favor the defendant he should,
if anything, be more rather then less vulnerable to
defense counsel's explanations for the inaccuracy of
his former statement.

convinces us that contemporaneous cross-examination before

the ultimate trier of fact is so much more effective than

subsequent examination that it must be made the touchstone
of the Confrontation Clause.

California v. Green, 1970, 399 U.S. 149, 158-161.

The committees are unable to express agreement with

the proposed amendment.

RULE 802

Roilet 802. llvarlsa\ . Ill1e

I [Heaus1v is not a(dmissilI' v'\cLI)t 1 , In o Ia ledI 1bY tlte~ rII li" or IJ;'

The committees express no disagreement with the

language of the amendment. See comment under Rule 402.

RULE 803

BII Ic. Sft:* IHleariV ECxc)ticions; Availab)ility of )eclatant limimaterial

Tile following alv nlot1 (cx(lld(d b1 tile Ileilsay 1tile. eve( n v tilh ll.,11
. thit de mea1;1l Is availallde nS a witness

6) 1hecordls of regIlflly (o (ll vt/(1 h,18u1 /,, b118 I1. ;Uh 0/ , ,f

tI vit v*.-A I I I ( Ill I N dll I. lelI)lrt . i e roid. 01 l(:,t:I . 0l. I il lt i ll I.

in anlv form. of nats. events. col titionts. opillions. 01 (iiugn)Se.P. -s
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III Iet (I tt or mon. r tIw I timie I, or frol II I ie§fi) IIIII t r:II- II:& II ellbf Iv. }
:,1 tsrsonl N\\Ill knoll\dedge'( fill! III 111v, (d,,v, . ;, I~ .I-vl;o \I ,f, l

(I t(1 d I it I vi i \. 'is slttlo" ii! v I I l i IIII 1 si v a i iia il Mi l -
)II I 1111S (| a I fivl N it II('.;S.IzIsI)ess ti II l~|< ] v lI).,ln I -il ill tt!I11:1 '11 1 l t, ()III

zI.Ie III I stn II( wlliviitv lack of trulstwsalthills> ;ft;, . @
Co(r7'A of a reflidarl'/y rfldurbt'i hbim;le-( ior esisfe iii/ .,; /; ,/.

arin if it mrpx the reglular p~wrtir' of vir/, /,l/R;nleqs o1r /Ii (if('q;o)lq/
aertifty If, mnake Ri/rh m7merranliim, report. rerw d. or d.(It (fi- ' -
pilation. all (a8 8hownn 1 y the te8tihnony of th/r ri/l/od/;(iin or oth/hr K
quwltfied ri/WidWSR. ii flR/eR the 8(nrem" of iforilu/;oe i or 1/i ,netb/iod
or rer'inrnl1v/ftnrc8 of preparationt in1irate Inltk of liIx/i i'Oh/h .i8 .

(7) Al ,ciwip of entry in reeor(Is [of reguilalo y io'i(iiteil d oe-
tiity] 1., ,/ ;l arrord,/nre aith th', pr;ovisio f //if '/lerl(i/e/t

((7). Evjiienie tIilat 0i manttel is not infilIllle(I ill till' iilvlloinil it121.
reports. iicrtitis. or ilata coniljilations. in anly forin. [of :1 Ire-'iiily lv

n(iliaete(l activity] A(,.-- in acrordanre with the pro;V;imfl. of
paiowwwi{)h} ((;,). to lwovpz tile flollovelirrenev| or 11owl(8Xi-tol-1 of
the mn:tter, if the ni~tter was of a kin(d of which a itienorn 1(1111 it.
ripolt, revorul, or (data compilation was regularly made andI pIrv-
servetl. unless the soureps of information or' other (ciremIllnstailles
inidicnte lack of triustovorthiness.

(8R) Piulic ic-cor(Is an(i reports.-Ru'cor(Is reports. sl tellul'its.

ii1 il:Ita oml)ilations, in any form, of puiblic offices or a~reiiirs.
-ettuil- forth (A) the activities of the office or agencyv. oi ( B
iltttcis i okervc(l purstiant to duty iniposed(l by Ia w, I It (C' ill

i'm\ | I [mmm"'>1 mm' / ;(im oiil .1,Z;ui t tlilt'( (nvt'Iruliil t Ill I ii l -i''.

f . 1, tit e fi liws n-11ltillp, front all illxestigrittiloll IIIR(Iv )IIlulllll III
;al itInIt\- ,iited(l 1)v laiv, utmlesF. tl' solircs of infolrmation r1'

I(iil(ii i'mimlmA:1imlcs ildtir:lte(lm of trustworthilless.

[(24) Other exicit iolns.-A statement not specifically coverv(l
liv a11\ of tia(' foiriroinll oxcvp(ot ons bit having oyn0)Prlbl)le r&r-
iiiiiisiiimti;il {rii~ii mimtm'tof tr'iistworthilles5.]

The committees are unable to agree with the amend-

ment to subdivision (6) of the rule. The amendment limits

records within this hearsay exception to those kept in the

course of a "business or professional activity." This

provision is much narrower than present 28 U.S.C. §1732(a),

which uses the term "business" but defines it rather broadly

to include "business, profession, occupation and calling of

every kind." The joint committees believed that even this
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definition was not sufficiently broad to meet present day

needs. Compare the definition in subdivision (b) of 28 U.S.C.

§1732.

Subdivision (7) of the rule would require revision

to conform with action taken with regard to subdivision (6).

As to subdivision (8), see comment under Rule 301.

The committees are unable to agree with the proposal

to delete subdivision (24). The common law developed the

existing hearsay exceptions on a case-by-case basis, and this

useful process should be permitted to continue. Neither the

rulemaking nor the legislative process possesses the promptness

and flexibility required to respond effectively to the immediate

needs of a live case pending in the trial court. Compare the

Subcommittee's proposal in amended Rule 501 that privilege be

governed "by the principles of the common law as they may be

interpreted by the courts of the United States in the light

of reason and experience." A formulation of this sort might

be included in subdivision (24) in lieu of deleting that

subdivision entirely.

RULE 804

Rule P,()4. 'flralv E'xueptinns: T)eclannt l navailahle

(a) I)efinition of urnia ilabilitv.-"Unov;li Ihilit as a witiness"
it ic III(R Sitwtions in whI;i] the drnInt-nnt-

( q :hqp-t fro- '', o; bj'
QcnteIeII Pt lenm lw'en iiiinlde to OI)rll luiz ntt, im m I. O- 1
Ip- ierno t- lor other mei-onnhze menw s.
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(b) liearsay exceptiolls.--1'1 i. ol0o'ving are not excluded by the
lhenl lrsIy rulle if the declarant is uuiftvmIhi bit as a witnes-:

(I) Former testinon .-- Tc.t (lily given Its a witness at an-
Ot~li ri ln rilng of Llhe Salmle or a d infrent. IwrOct''diliug, Or in at deposi-
tion taken 11i conililiaiicv with liw t n tii ('coir'e of another Ipro-

Needin, [al the insthnie of or ngaillbt i I)airt% 'viI 1i a ) op)ortlillity
to develol) tihe tostim ony by direct, Cr(0Ss, oi-' r(lir'ct examinaltiOIn,

itil niot i ye andl ilt(erist sinilar to those of t1 1 le urt uga list
wvhoill nm i otlefrd.] it thr /I(l/i/ l i/I)ty i/t whoil the ti ttimoli IS

I' Iff, (Ird1 Or /(I /).f c/c, ;II ; PII'Ntf. /'1,/1 , ' opp'r/tu l/ity/ to

[(2) :^;tatellieit of i eelit ll'iCel)tion.-A statemlneiit, not in re-
sui'e to the i istigratit n of i t 1rsoni eigngeul in in vestigating, liti-
gatll-g, or sett0 fitig :a ilaiiii. which narrates, (lesc'rilies, or explains
ain e vvlt or Coiillitioi recenitty perceived by the declarant, made in
(god faith, not in conteilij)lation of pending or anticipated litiga-
tioli ill which he was interested, and whilC his recollection w.Rs
clear.l

[(34](2) Statermuent min(ler belief of impending death.-[A]
i/ .1 /00 Oll' U//l 1', hwitIt /dC o(' ;/ a rdril tewx, a statement
nnlde bv ba declarant while believing that his death was imminent,
noi('er liing the cause or circumstances of whiat he believed k9 be

Ill is illwneding death.
[t4)] (4.) St nfemnevnt against interest.-A ;tatenemint whioh .\wIs

:lt ihm tnim' (if its uiiakminng ,o far contrary to the, devlar-njit's pe-
"li projiita c interest, or so fari. tt lIP(l to slbject hlim

tol [c ivil or] c r iiuiiuil linldlsiiy [ni- to rs ulellr ii'l\oll ;ld a luiirn, 1wr liiii
:ig iist anothier or to niake him an object of lintied, ridieule. or
ffis-graicej that a reason1able man in his position would not have
mIade lie stateinent iinle ss he believed it to hlet true. A statement
tending to exiosc the declarant to criminal liability and offered
to eXI ilp)ate tli accused is not admissible unless [corroboratedl.
Iw,,t'bIu i of r'iq(utin)n.fhulces clearly inddlite the tntrshtwort/i bue~s
of the 8lrnitt ent. A st/tewe-nt or confession offered agtlinqt the ar-
ct/setd in a c inn al (tlsc. made by it codefendant or other perzono
c,,,,/i;, , ';/cnq ba//i h;m'{/t m,/d the ctw-wved. IR ,ot aidisni;b>e.

[(6) Other exceptions.-A statemient not swecifically covered by
anY of the foregoing exceptions but having comparable circum-
stalntial guaralite2s of rustworthiness.3

The committees are unable to agree with the proposed

amentnent to subdivision (a)(5), requiring exhaustion of the

possibilities of taking the deposition of the declarant. The

mnost commonly encountered of the hearsay exceptions under this
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rule is that for former testimony, which in appearance and

reality is virtually indistinguishable from a deposition.

The suggested additional requirement' would compel the wasteful

and needless redoing of what has already been done. Depositions

are expensive and time-consuming, and the quality of the

evidence under all the hearsay exceptioks of this rule are

such as to justity doing without this needless pretrial com-

plication. In any event, deposition procedures are available

for those who wish to resort to them. Moreover, the deposition

procedures of the Civil Rules and Criminal Rules are only

imperfectly adapted to implementing the proposed amendment.

No purpose .s served unless the deposition, if taken, may be

used in evidence. Under Civil Rule 32(a)(3) and Criminal

Rule 15(e) a deposition, though taken, may not be admissible,

and under Criminal Rule 15(a) substantial obstacles exist in

the way of even taking a deposition.

The committees are unable to agree with the proposed

amendments to subdivision (b)(l). A return to the older common

law requirement of identity of the party against whom offered

(or privity) is needlessly restrictive. Subjecting the evidence

to a winnowing and sifting process by a party with like in-

terests furnishes a guarantee of trustworthiness much like

that found in declarations against interest. Modern authority

supports this position. Tug Raven v. Trexlec, 4:.3 F.2d 5A6

(4th Cir. 1969) (testimony at Coast Guard inquiry admissible

in wrongful death action); Cox v. Selover, 171 Minn. 216,
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213 N.W. 902 (1927) (testimony against guarantor with corporate

connections admissible against corporate guarantor); Bartlett

v. Kansas City Public Service Co., 349 Mo. 13, 160 S.W.2d 740,

142 A.L.R. 666 (1942) (testimony for defendant in suit by

husband admissible in suit by wife); Travelers Fire Ins. Co.

v. Wright, 332 P.2d 417 (Okla. 1958) (testimony against one

partner in criminal prosecution for arson admissible in action

on fire policy by partners). In another respept, however, the

amendment appears unduly lenient in failing to incorporate an

equivalent of the common law requirement that the issues be

identical or at least similar, with a view to insuring that

there was adequate motivation to explore the testimony. In

lieu of the mechanical method of the common law, the rule as

transmitted to the Congress required that the party to the

former proceeding have had a motive and interest similar to

those of the party against whom subsequently offered.

The committees are unable to agree with the proposal

to delete subdivision (b)(2). The subdivision is designed to

avoid the loss of valuable evidence, which may be readily

evaluated by a jury, and it is carefully hedged about with

safeguarding provisions designed to prevent abuse.

The committees are unable to agree with the amendment

to subdivision (b)(3). The illogic of excluding the evidence

in nonhomicide criminal cases is evident. Thus, under the

amendment, in a narcotics 2r-osecution the dying declaration
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of a gang member who ha.d been "executed" would fail to qualify.

Cognizance should be taken of the narrow subject-matter scope

of the rule, as safeguarding against abuse. K
The committees are unable to agree with certain of K

the amendments to subdivision (b)(4). The proposal to exclude K
declarations tending to expose the declarant to civil liability V

or to undermine a claim that he might assert does, it is true,

leave declarations against "pecuniary" interest undisturbed in

the rule. The latter is, however, apparently intended to be r

read in the narrow traditional English sense of an acknowledge-

ment of a liquidated debt. The result is contrary to modern

cases, including federal, extending the exception to admissions

of tort and other unliquidated liabilities. See, e.g. Gichner

v. Antonio Triano Tile and Marble Co., 133 U.S.App.D.C. 250,

410 F.2d 2'38 (1968) (statement that declarant had smoked-in

building later found burned, held sufficiently against interest).

The proposal also fails to afford a satisfactory answer as to

the admissibility of a confession of fault by a decedent in

jurisdictions holding that privity between decedent and his

administrator is lacking in wrongful death actions with the

result that declarations of the decedent are denied the status

of admissions. Insofar as the amendments exclude declarations

tending to make the declarant an object of hatred, ridicule, or

disgrace, the pattern of authority is, of course, much less

apparent. It is believed, however, that these factors may

furnish a motive more powerful than fear of punishment or

financial loss.
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The committees express no disagreement with the

rephrasing in general of the corroboration requirement of

subdivision (b)(4). They do suggest, however, deletion of

the word "clearly" as imposing a burden beyond th-ose ordinarily

attending the admissibility of evidence, particularly evidence

offered by defendants in criminal cases, and as providing a

prolific source of disputes and appeals.

The committees express no disagreement with the

proposed final sentence to be added to subdivision (b)(4).

The wording may, however, invite confusion, and it is suggested

that "not admissible" be replaced by "not within this exception."

The result is consistent with the Subcommittee Note.

The committees disagree with the proposal to delete

subdivision (b)(6) for the same reasons stated concerning the

similar proposal to delete subdivision (24) of Rule 803.

RULE 901
(10) Methods provided hv staitute or rule.-Anv method of an-

thentication or identification rovided by Act of Congress or byother ri ls [a(lod te(l / El. iuprem Court purshuteit
to stohlto/ y uid/utoriry.

The committees express no disagreement with the

language of the amendment to subdivision (10). See comment

to Rule 402.

RULE 902
(4) Certified copies of public records.-A copy of an official

record or report or entry tlherein. or of a document autlhorized
by lawv to be recorded or filed1 and actuallv recorded or filed in a
Puiblic office, including data coimpilations in any formn, certitfied us
correct by the custodian or other person authorized to make thie
certification, by certificate complyinig with paragraph (1), (2).
or (3) of this rule or complillyg with any Act of Congress or
rule fadoptedl lwescriced by the Sup)reni' e ('Curt pursuantt to
.tUtUto,-, Utm/hO; itq/.
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( .S) .;.~o~ i vdg ,'l,'( (loc IIIlieuct..- - l )o, 'i me ts nc~1lm'( uIaleoa1} liv I
vt'tificate (tf iickiowl j dgmient [rmitler tihe an(i andti I o]ti 'ex-

i *(-1/lted i;n tle mai i/i ner lwovided JVy aitr by a notary public or other
oflicvi aithorized bY law to take nv!~iwlwedvirllenls.

The committees express no disagreement with the

language of the amendment to subdivision (4). See comment K
to Rule 402. K

The commnit -ees agree with thle aiiesidrmenL tu ~;uv.nd d.lv

RULE 1001

IRule 1OO1. I)efinitions f

F(r1 pOrlbposes of thlis artiile Hie followinia delfillitions are appl icable.

(2) 1' lotogrralhs.-'sl'lotograplhs" include still photographs.
X-rav films, *(Ieo tapes. and motion pictures.

The committees agree with the amendment to subdivision

(2) .

RULE 1101

I') ll] of -Tiiilege.-.Thle [riules rule with respIct to 1rivileIr(s
[appIl] applie.v at all statzes of all actions, cases, and proceedings.

(e) Rules applicable in part.-In the following proceedings tlese
rules apply to the extent that matters of evidence are not provi'ledl
for in the statutes which govern procedure therein or in other rulep
[a(lopted] pin.crhiherd by the Supreme Court undrr 8/atutory author-
;ty: the t rial of minor and petty offenses by United States magistrates:
review of agenev w-tions when the faets are subject to trial do nonro
under section Tif(2) (F) of title 5, United States Code; [review of
orders of Secretaryv of Agriculture under sections 292. 499f and 49 0g
(e) of title 7. United States Code; naturalization and revocation of
naturalization tinder -sections 1421-1429 of title 1. United States Code:
prize proceedinL!s ini admiralty under se~ti ns 7651-7681 of title 10.
Iinited States Code: review of orders of Seerptnrv of the Intprior
inmder section 522 of title 15, IUiited States Code; review of orders of
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pt roleuiiI Iovt iol to]u,(! I " ils er sectio iii 7 :Id of t itlI( 15. Ii 'ite d iwt a!1tf
('ode: in tions for fines. pnernlti es. or forfeitnres iu-nder tIe TRriff Act
of 19310 (19 U.S.C.. c. 4, pvirt V), or tinder the Anti-Suniggling, Aot
(1 1- . ( C.. c r. 5: cli,,i'.l liI1 for vonudemnaron. exchlison of imw)rts.
o- other lwoceedilnhrs mA Ih the Fe-leral Food, D)rig. and Cosmetic
Act (21 U.S.C.. e. 91 dispuites hetween seamen under sections 256-
ETR of title 22. United States Code: hb.abeas corpuis under sections
2241-22.)4 c.f title 2S. United States Code: nmotions to vacate. set acieu.

or correct sentence mirder section 2255 of title 28, United States Codte:
actions for p-m'nlties for refusal to trnnsport destitute seamen under
section (79 of tij le 46, I7nitel St:ites Code: nations against tho Unitod
States for daniagres caiused bv or for towage or salvage services -Pein-

dlereol to PImli vessels uinde:r chapter °2 of title 460. United States
Code. :as implementdted b1v section 7730 of title 10. lnite(1 States (C1e.]
" r'fwir of orte is- of the See) (tari! of Agr;e'i7zlrr mili(ltr Sect ion 7 ot

h, Itt 1, t1/fr/ *.-A, A/ t.t t fIthof,;Ze n7s.Yoflt;ato.Y of produe C -

i/ffif(ificall'f l prodwlftit f/i//lo fed Febrrsiur 18. .?7 / 'S.C. ('f)2),
f,;l,, tif/If, I (t.o/iS I; flai/ i(. ) of/ the ji/inbie .It u/f u,'al ( th/Cil-

Io0dtdts? A ct. 193.1) (7 1 .S.('. 4f. 19!)!9/ (r)) 1141t u (I/ ij2f tj()l/ redo'ii-
(fition of naftUrllZotiol aint/er s'ttiolim .tPO I/S of th, II/:ini9I'atfittU
f/ill . I/ti/dnldy .1 f (8 1 '.N.C(. 1421 -' r;oj /' S/qtef/(/od' i/
f/fm/l lty itlfi I- '1fot/ofiR 705, I-7OS/1 of f;tc l/. I/ l l, Ife.Y t'de
revt!ief'/ of ov/ilt'/ S (0 tf/l Ne' J ctt1/1ry/ o0 tl/' /,lt,,;/),fi it .IfltjfJlt 2 of

the Aft ttit/ridl 'd .] A At n,,thol;-i, i .im, f d 1 protliducr-s of

1,1/ ffI ////t; ) f1,/f// I' fl/i/9/ Of t/ ,II . #//u 25). iu.'J (1 1 'Si'. . ; U / e, ii'/ of
ord/ vi ff ' of itf tb- l O I/mf fl xf'ft Of; *) j tf/f . 1. 1 f t' ;fe/t

'' f{I A ft t I-tt / lI, f/f/f , I/i l f/flat' (//f(/ i/ f rlql t f/oIlit Ip 1 ' t I /l tft p J/ ,¢ ffIf

filifd itf //O/i//t. IJ!bf/ ///b/y Jrto'iNitq thc . h p/tif(f /ftfiII .id U/f ((If/i l/'f'/f' of

petroleu/ l// fl/ its* I'odifti8 tlodued ;// 'oht1/ioi( of \tilt, hIIe. lad

for ot/t', /ipose ex", /i,)rorictel Febii'tiy 22. 192 , ('.( 7/I.-)
actionli for fines. //(nllietfs, Oil fofeitle ff/e' 1 )1'lrf I' tof fitle /V'' of
the Tariff Act of 1930 (19 /1,5*'('* 1o.SS-1624'I. /i} ul/'r the Aniti-
SmlUqqfiptiglly A 1 > 19 U.S.('. 17W1-lI/) . ti1i/ | 1/1 l for tO'/cf//'i-

'af tiio, rc/lusion of im portx. or other', /p,'orerfdlgya u/ltr f/it I'the / F'/cr
Food, l)/fig anei (C'Ox/iftirt Acft (21 .I'.9.( . .P)1-,I!J2) , f/diS//ft Yet h fletn
5eaflnif' under se'tinOs fiR4079, 40Sf), a(l lfitf8J of the Statui.9e t e ,f't f's

(22 [U.S.0. 2,56-158); b heas rorpus7 iindcr .ect;tmois 321_-2J25; of title

28, Iinitrd States ('ode, ;iotions to ?'/ff I1' Stt oxidle. 0/r 1 0 O/eft Sc71telcce
under section V2J5 of t.tle 28, United States Cod/; actions for pena7l-
t;es for refusal to transport deqstituic scf'mriz uiderr f-Cetion 4.578 of
the Revised Statfufes (46 U.S.C. 679); a*ftfifs flyflilist the Unlited
States under th' Att eltitled "-Api Act oftho/iciu;, *uits flai st thr

United States in admiralty for damage cf/i//ed by a/n1d (1s1/rage 8s rvire
rendered to publif vesse18 belonging to the T'Viitet States, and for
other pUrposes", approred March .3. 1925 (4ff [6'.S.C. 781-790), as
implemented by scetian 7730 of title 10, United States Code.

The final form of subdivision (c) will depend upon

action taken with regard to Rule 501.

The committees express no disagreement with the

language of the amendment to subdivision (e). See the

comment to Rule 402.
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MATTERS OF STYLE

The committees suggest that the original numbering

of the rules be retained, even though a rule or subdivision

is deleted entirely. This would appear to be in order as a

mealis of avoiding confusion with regard to the large body of lega-l

literature (opinions, law review articles, texts) in which refer-

ences to the rules as transmitted to the Congress are already

found.

In order to conform to the usage followed in drafting

the rules the committees also suggest use of "judge" rather

than "court" unless the context clearly requires otherwise.

See, e.g. ,the amendment to Rule 612.

PROPOSED SECTION 2 OF HR 5463

Sec. 2. Title 28 of the United States Code is anneI(led-
(1) by in8ertiny ;mnwdiutely after sectican If5j6 thr folloui)ny

,neew section:

" 1657. IRules of KEidence
"The Supreme Court of the l'uited states shall hare the power to

prescribe amendments to the Federal l.)ules of E'videnice. Sith amevd-
mnents shal1 not take effect until they hare heen r-eported to Co-nyrees
by the Chief Justice at or after the beginnhing of a reyular, session of
('on qrexx but nvvt lutel thaho the fixt- day of May, and until the exp;-
ration. of oite huindred (and e;qqhty days after they have beeli. 80 re-
ported; but if ei/thr Houie of Congress within that timne shall by
resolution dimapproer anty anlmendmenft so reported it shall not tnke
effect. Any /)tO; o I.O of lair in foc(i at the exrpiration of such time
,,ad ;I con Vrt "wi/h ing xiuch aniendIment not di'sapprov'ed shall be
of no further fo(re or effect after such amnenhnent has taken effect.';
and

(2) by adding at the end of the table of sections of chapter
/Il the following 77e70 item:

-If; 7. RiXules of A'v;dence.'
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The committees approve the proposal to add a section

1657 to title 28 U.S.C., which would confer upon the Supreme

Court power to prescribe amendments to the Federal Rules of

Evidence. After these rules have become effective by Act of I

Congress there will undoubtedly arise instances in which f
amendments will be found to be in the interest of justice and

it will be very much in the public interest in this way to

make it perfectly clear that the Court is empowered to deal

with them. Likewise the committees are satisfied that it is

appropriate to require that all such amendments be reported

to the Congress and that they shall not take effect until a

specified time has elapsed after they have been so reported,

the exact length of that period of time being for the Congress

to determine.

The proposed amendment further provides that if

either House of Congress disapproves any rules amendment

prescribed by the Supreme Court it shall not take effect.

The committees understand the problem which this proposal

is designed to meet but believe that it is unsound in principle

and that it might in practice in some instances defeat a

necessary exercise of the rule amending power which the

section is designed to grant. It is suggested that the

problem which the Subcommittee is seeking to meet could be

taken care of adequately by a substitute provision that either
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House of Congress should have authority by resolution to

postpone the effective date of a rules proposal received

from the Supreme Court for such a period of time as it might I

deem necessary to enable the Congress to give full con-

sideration to it and to take action upon it.

The difficulty which the committees see in the

proposal to give a single House of Congress veto power over

rules proposals of the Court is that it would Fmake it possible

for one House to reject a rules amendment of which the other

House approves, thus placing the Court in the impossible

position of not being able to meet what might be an urgent

problem except by a rule which would be destined for rejection

by one House or the other. The committees believe that in

a matter as vital to the proper administration of justice as

procedural rulemaking, the Supreme Court, having been given

primary responsibility, is entitled to have any action by the

Congress in this field take the form of binding law, just as

the Subcommittee is proposing to do in the case of the Federal

Rules of Evidence, and not as a mere negative reaction from

a single House.

It is believed, as suggested above, that both

objectives, i.e., the need of each House of Congress to

have ample time to consider and act upon rules amendments

and the need of the Supreme Court, the bench and the bar to

have the guidance of statutory law w:hen the Congress acts

in this area, will be met if each House is given indlepend.nt
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authority to postpone the effective date of a rules proposal

prescribed by the Supreme Court for a period of time sufficient

to enable both Houses to act on it.

*1
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